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A. Grounds for intervention

1. ACCI seeks leave to intervene in all three matters.

2. The grounds for intervention are:

• ACCI, as peak employer body, represents both state and territory chambers
of commerce, and industry employer organisations, who represent in turn
an estimated 350,000 employers;

• ACCI member organisations are regularly involved in the certification of
agreements under the Workplace Relations Act 1996 (the Act) for member
employers;

• Since the decision of the High Court in Electrolux Home Products Pty Ltd v
Australian Workers Union [2004] HCA 40 (2 September 2004)
(Electrolux), there has been uncertainty regarding which clauses, sought to
be included by the parties in agreements, are matters that pertain to the
employment relationship, and which matters  do not;

• Although there have been several decisions by single members of the
Commission addressing particular issues, there is, as yet, no Full Bench
authority which has considered the issue of agreement making post-
Electrolux;

• The current matter will therefore potentially provide that Full Bench
authority;

• Through the auspices of ACCI, ACCI member organisations seek to
express their view on the issue of how the Commission should proceed in
relation to agreement-making post-Electrolux, and on which particular
clauses of the agreements which have been referred to the Full Bench are
matters which either do or do not pertain to the employment relationship.

B. Introduction

3. Each matter is an appeal against a decision of a single Commission member
regarding certification.
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4. In each case, certification was refused because the agreement contained a term,
which in the opinion of the Commission member, was not a matter which
pertained to the employer-employee relationship.

5. In the case of AG2004/7953 – the La Trobe Children’s Centre Enterprise
Bargaining Agreement 2004 – the matter that was held to not pertain to the
employment relationship were two clauses dealing with salary packaging.

6. In the case of AG2004/5635 – the Rural City of Murray Bridge Nursing
Employees, ANF (Aged Care) – Enterprise Agreement 2004 - two matters were
held not to pertain to the employment relationship: recognition of worksite
representatives and a salary packaging or salary sacrifice clause.

7. In the case of AG2004/4610 – the Schefenacker Vision Systems Australia Pty
Ltd, AWU, AMWU Certified Agreement 2004 – five provisions were held not to
pertain to the employment relationship: a clause regulating the terms of
engagement of contractors, salary sacrifice, shop steward training leave,
payroll deduction of union dues and a clause relating to the role of union
officials and shop stewards.

C. General comments on agreement making post-Electrolux

8. It is a consequence of Electrolux that every single clause of an agreement must
be about a matter that pertains to the employment relationship, or machinery,
ancillary and incidental to a matter which pertains to the employment
relationship.

9. In particular, the Commission must be actively satisfied that each clause is a
clause that pertains to the employment relationship – it is not sufficient to
accept the opinion of the parties, since the parties may themselves form an
incorrect view regarding whether the clause has the required character.

10. The Commission must also examine the detail of each clause and investigate
the manner of its operation in order to determine whether a clause pertains to
the employment relationship; the detail and context of each clause is important,
rather than its packaging.   In Re: KL Ballantyne & National Union of Workers
(Laverton Site) Agreement 20041, the decision, his honour, VP Ross, describe

2.

                                                
1 PR952656
2 PR952656: [59]
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11. As stated above, context is particularly important; in some contexts, a matter
may pertain, and in others it may not.  The High Court in Electrolux held that
regard must be had to the relationship of a particular employer and the
employees who are to be covered by the agreement, not some generalised
notion of the employment relationship3.

12. The notion of ‘matters pertaining to the relationship between an employer and
employee’ is one with a long history in Australian industrial law.  Electrolux
relied upon established jurisprudence to settle the meaning of this term.
Therefore, it would be expected that the Commission and parties would invoke
existing authorities when considering whether a particular clause is or is not a
matter that pertains to the employment relationship.

13. Regard, of course, should also be had to the objects of the Workplace Relations
Act 1996, and the policy objectives that those objects embody.  Much of the
existing authority on the notion of ‘matters pertaining to the relationship of
employer and employer’ was developed in a significantly different workplace
relations system, and under legislation with very different objectives.

D. Decision PR953628 – La Trobe University Children’s Centre Enterprise
Bargaining Agreement 2004

14. ACCI submits that the learned Commissioner did err in refusing to certify this
agreement on the basis of Clause 19 and 64 of the agreement.  These clauses
provided employees with the capacity to ‘salary package’ – i.e. to take their
remuneration as a mixture of cash and non-cash benefits, such as a novated
lease for a motor vehicle.

15. Salary packaging arrangements of this kind are a common feature of
contemporary employment arrangements; in particular, they are very common
in white collar and professional employment.

16. In this decision, Whelan C held that the salary packaging clause did not pertain
to the relationship between employer and employee on the basis of the decision
of the High Court in R v Portus: Ex Parte ANZ Banking Group Ltd4 (Portus).
In Portus, the High Court held that a clause regarding deduction of union dues
clause was not a matter that pertained to the employment relationship.

                                                
3 Electrolux Home Products Pty Ltd v Australian Workers Union [2004] HCA 40: [79]
4 R v Portus; Ex Parte ANZ Banking Group Ltd (1972) 127 CLR 353
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17. Essentially, in Portus, the High Court held that, a demand that an employer
deduct union dues on behalf of a trade union was in essence a demand that an
employer act as a financial agent for third parties; it therefore lacked the
requisite nexus to the employment relationship.

18. The salary packaging facility available in the La Trobe University Children’s
Centre agreement is however of a completely different character.  Salary
packaging is a feature of remuneration, and remuneration goes to the heart of
the employment relationship.

19. Not all salary packaging clauses may have this character, but certainly the
clause in this agreement does.  It is part of the consideration or exchange which
constitutes the basis of employment.   This is because salary packaging
determines the ultimate value of the remuneration offered to the employee.

20. The features of a salary packaging arrangement which would make it a matter
that pertains to the relationship of employer and employee are therefore:

a. It is effective in determining the ultimate value of the salary offered
to the employee.  This effectiveness is achieved through the potential
for favourable taxation outcomes that result from the structuring of
the total salary package;

b. There is  a benefit to the employee;

c. There is a benefit to the employer.  This benefit is in the form of an
increased capacity to recruit and retain staff, through an ability to
structure remuneration to the maximum advantage of the employee;

d. Arising from these considerations, the clause would usually have to
deal with prospective earnings, in order to be effective.

21. Some forms of salary packaging are therefore, remuneration, or,
alternatively, ancillary, incidental or machinery to remuneration.
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E. Decision PR952449 – Rural City of Murray Bridge Nursing Employees, ANF
(Aged Care) Enterprise Agreement 2004

22. ACCI submits that the learned Senior Deputy President acted correctly in
not certifying the agreement.  However we also submit that the learned
Senior Deputy President erred in finding that a salary packaging clause was
not a matter which pertained to the relationship between employer and
employee.

23. The salary packaging clause in the agreement under consideration in this
decision, contained in Clause 23, is in similar terms to that considered by
Whelan C in the La Trobe University Children’s Centre agreement.  The
clause is clearly directed to the achievement of favourable taxation
outcomes for employees.  For that reason, we rely on the reasoning we
outlined in relation to that agreement.

24. O’Callaghan SDP examined two additional clauses in his decision: a right
of entry clause and ‘recognition of worksite representatives’ clause.

25. O’Callaghan SDP held that the union right of entry clause was incidental to
matters pertaining to the employment relationship5.  He identified certain
features of the clause which disposed him to this view:

e. The clause established rights consistent with s.285 of the Act;

f. The clause was limited to observance of the agreement;

g. There is nothing in the clause that establishes rights that are
extraneous to the employment relationship;

h. The clause is incidental to the dispute resolution provisions of the
agreement.

26. In the submission of ACCI, a right of entry provision is intrinsically about
the relationship between a trade union and an employer, and contextually it
may become a clause which is incidental, ancillary or machinery to the
employment relationship.  Whether a right of entry provision is incidental,
ancillary or machinery will depend upon the content of the agreement and
in particular the role afforded to trade unions by that agreement.  The
existence of statutory right of entry provisions means that there is no
intrinsic need per se for clauses to be included in agreements in order for

                                                
5 PR952449, [67]-[75].
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trade unions to exercise right of entry; therefore the case for something
more, consistent with the substantive clauses of the agreement, needs to be
established.

27. Further, the decision of O’Callaghan SDP in this regard correctly identifies
that it is not possible to make generic judgments about the entire category
of right of entry clauses; rather, an examination of the detail of such clauses
is required.  The features identified by O’Callaghan SDP are germane to the
established that the clause will have features which allow a view to be
formed that the matter is sufficiently incidental to a matter which pertains
to the employment relationship.

28. His honour refers in his judgment to Federated Clothing Trades of the
Commonwealth of Australia v Archer and ors6 (Archer) as authority for the
view that a right of entry clause could be considered a matter that pertains
to the employment relationship.

29. In our submission, Archer is authority for the proposition that a right of
entry clause may be incidental, necessary or machinery provision to a
matter that pertains to the employment relationship.  It is not authority for
the view that such clauses will invariably pertain, particularly given the
changed context (awards as they then functioned, as opposed to agreement-
making under the Workplace Relations Act 1996).

30. His honour also held that a ‘recognition of workplace representatives’
clause did not pertain to the employment relationship.  We submit this was
correctly decided.

31. In summary, O’Callaghan SDP held that the clause was essentially
concerned with the conferral of rights on workplace representatives of the
trade union in their capacity as such, and was too distantly connected to a
matter that pertained to the employment relationship for it be considered a
matter that was ancillary, incidental or machinery.  We support the
reasoning His Honour adopted in paras. [76] – [82] of this decision.

F. Decision PR952801 – Schefenacker Vision Systems Australia Pty Ltd,
AWU, AMWU Certified Agreement 2004

32. In this decision, his honour, O’Callaghan SDP, examined seven clauses of
the proposed agreement.

                                                
6 PR952449, [67]
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33. His honour held that the following were matters which pertained to the
employment relationship, or were ancillary, machinery or incidental:

a. A clause committing the employer to bargain collectively;

b. An introduction of change clause.

34. In making this judgment, his honour makes clear that he had regard both to
the detail of the clauses and the context of the clauses in relation to the
agreement7.

35. ACCI notes that both clauses place obligations on the employer with
respect to employees; forms of these clauses which placed obligations on
the employer in relation solely to the union may not be matters that
pertained to the relationship of employer and employee.

36. His honour held that the following clauses did not pertain to the
employment relationship:

a. A salary sacrifice clause;

b. A clause regulating the wages to be paid to employees engaged
through labour hire companies;

c. A shop steward training leave clause;

d. A payroll deduction of union dues clause;

e. A right of entry clause.

37. In ACCI’s submission His Honour erred in finding that the salary sacrifice
clause was not a matter that pertained to the relationship of employer and
employee.

38. His honour further erred in finding that Clause 17.2 of the agreement was a
matter that pertained to the employment relationship.  This clause set a
maximum level of labour that could be engaged by the employer through
labour hire companies.  The clause seeks to regulate the commercial
relations of the employer and certain third parties providing labour hire
services. It is not in any sense concerned with the relationship of the
employer with the employee covered by the agreement.  The fact that such
relations may, potentially, impact in some way on the employment of the

                                                
7 PR952801: [13].
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employees who are subject to the agreement is neither here nor there; the
employer is subject to a variety of relationships which potentially have
some bearing on the relationship of the employer with employees (e.g.
relationships with suppliers, customers, clients etc).

39. The decision of the High Court in R v Cocks may also stand as authority for
the view that Clause 17.2 is not about a matter that pertains to the
relationship of employer and employee8.  That case concerned an attempt to
prohibit the use of contracting altogether through an award provision;
however the ratio of the decision has relevance to the Clause 17.2 of the
Schefenacker Vision Systems Australia Pty Ltd, AWU, AMWU Certified
Agreement 2004.

40. We accept and endorse his honour’s judgment in relation to clause 17.6, a
clause which sought to regulate the wage rate that would be offered to
labour hire employees who were engaged by the company.

41. We accept and endorse the judgment of his honour in relation to shop
steward training leave and shop steward clauses.  It should be noted that his
honour paid close attention to the context of the clauses in relation to the
wider agreement, and to the particular form of the clauses, in reaching the
conclusion that they did not pertain to the employment relationship and
were not ancillary, incidental or machinery to such a relationship9.
However the findings of his honour certainly do not suggest that in each
and every agreement such clauses shall be found not to pertain or be
ancillary, incidental or machinery to a pertaining matter.

42. His honour held correctly that a clause regarding payroll deduction of union
dues is not a matter that pertains to the relationship of employer and
employee.  There is settled authority on this issue that his honour correctly
relies on10.

END OF SUBMISSION

                                                
8 R v The Judges of the Commonwealth Industrial Court ex Parte Cocks (1968) 121 CLR 313
9 PR952801: see paras. [77]- [79] and [107].
10 PR952801: {85]-[87]
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