
S.45 appeal against the following
decisions:

• PR952801 - Re. Schefenacker Vision Systems
Australia Pty Ltd, AWU, AMWU Certified
Agreement 2004

• PR952449 - Re. Rural City of Murray Bridge
Nursing Employees, ANF (Aged Care) –
Enterprise Agreement 2004

• PR953628 – Re. La Trobe University
Children’s Centre Enterprise Bargaining
Agreement 2004

Outline of Submissions

Australian Industry Group and Engineering
Employers Association, South Australia

13 December 2004



Ai Group/EEASA Submission 2

1 Application for intervention

1. The Australian Industry Group (Ai Group) and the Engineering
Employers Association, South Australia (EEASA) seek to intervene in
C2004/6679, C2004/6790 and C2004/5774 on the following grounds:

• These proceedings concern the application of the High Court’s
Electrolux1 decision.  Ai Group initiated the appeal to the High
Court in the Electrolux case and funded the significant costs
associated with the appeal to preserve the integrity of Australia’s
enterprise bargaining system.

• This appeal is likely to clarify various issues which have been the
subject of uncertainty since the High Court’s decision in
Electrolux.

• Ai Group and EEASA have thousands of member companies with
certified agreements which will potentially be impacted upon by
the Commission’s decision in these proceedings.

• The enterprise agreement clauses which are the subject of these
proceedings are similar to clauses contained within numerous
enterprise agreements applicable to Ai Group and EEASA
member companies.

2 Effects of the High Court’s Electrolux Decision

2. On 2 September 2004, the High Court of Australia upheld by a 6-1
majority an appeal initiated by Ai Group, on behalf of its member
company Electrolux Home Products Pty Ltd, against a Full Federal
Court decision of June 20022 which extended the right of unions to take
industrial action to matters extending beyond the relationship between
an employer and its employees.  The Full Federal Court’s decision had
overturned an earlier decision of Merkel J of the Federal Court3 which
was largely consistent with the High Court’s decision.

3. The three main effects of the High Court’s decision are that:

• A provision which does not pertain to the relationship between an
employer and its employees cannot be part of a log of claims
which is the subject of protected action;

• A certified agreement which contains any provision (other than
ancillary, incidental or machinery provisions) that does not pertain
to the relationship between an employer and its employees
cannot be certified; and

                                                
1 Electrolux Home Products Pty Ltd v The Australian Workers Union and Ors [2004] HCA 40
2 AFMEPKIU and Ors v Electrolux Home Products Pty Ltd (2002) 118 FCR 177
3 Electrolux Home Products Pty Ltd v Australian Workers Union [2001] FCA 1600
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• A bargaining agent’s fee clause, similar to the one sought by the
unions at Electrolux, is not a matter which pertains to the
relationship between an employer and its employees.

4. A very significant statutory duty has now been placed upon members of
the Commission, in dealing with applications for the certification of
agreements.  Commission Members must ensure that every provision
of every agreement pertains to the employment relationship (or is an
ancillary, incidental or machinery provision) before certifying an
agreement.

5. Whilst the views expressed by the parties to a certified agreement may
assist the relevant Commission Member in determining whether or not
the requirements of s.170LI of the Act have been met, the responsibility
for ensuring compliance with s.170LI rests with the Commission
Member dealing with the application for certification.

6. As stated by a Full Bench of the Commission in Unilever:4

“A High Court or Federal Court construction of the Act is
normally authoritatively declarative of the state of the law.
Judgments in point about relevant principles must be heeded by
the Commission, at all levels”.

7. The certification by the Commission of an agreement containing one or
more provisions which do not pertain to the employment relationship
creates the risk that the agreement may be subsequently held to be
invalid.  If an agreement is held to be invalid, the following
consequences could arise:

• The terms of such agreement (eg. wage rates and over-award
conditions of employment for employees) will not be enforceable;

• There is the risk of the employees (or the employer) bound by the
agreement taking protected industrial action during the life of the
agreement;

• The Commission will not have the power to settle disputes over
the application of the agreement during the life of the agreement
(because such power is derived from the avoidance of disputes
procedure in the agreement);

• For agreements which are inconsistent with awards or State laws,
the employer may be found to have breached such awards or
laws.

8. On 9 December 2004 the Workplace Relations Amendment
(Agreement Validation) Bill 2004 passed through Parliament.  The Bill
validates existing certified agreements and Australian Workplace
Agreements (AWAs), notwithstanding the fact that such agreements

                                                
4 AFMEPKIU and Others and Unilever Australia Limited, AIRC Full Bench, PR940027,
paragraph 138
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may contain provisions which do not pertain to the employment
relationship, but only those certified or approved prior to 2 September
2004.  Clauses in agreements which do not pertain to the employment
relationship are not enforceable.

3 Relevant Provisions of the Workplace Relations
Act

9. Of the three certified agreements involved in these proceedings, the
following two agreements were the subject of applications under
Division 2 of Part VIB of the Act:

• Schefenacker Vision Systems Australia Pty Ltd, AWU, AMWU
Certified Agreement 2004 (“the Schefenacker Agreement”);

• La Trobe University Children’s Centre Enterprise Bargaining
Agreement 2004 (“the La Trobe University Agreement”).

10. The third agreement - the Rural City of Murray Bridge Nursing
Employees, ANF (Aged Care) Enterprise Agreement 2004 (“the Murray
Bridge Agreement”) - was the subject of an application under Division 3
of Part VIB of the Act.

11. The provisions of Division 2 certified agreements must pertain to the
relationship described in s.170LI of the Act (or be ancillary, incidental or
machinery).

12. The provisions of Division 3 certified agreements must pertain to the
relationship described in the definition of “industrial dispute” in s.4 of
the Act (or be ancillary, incidental or machinery).

13. The wording used to describe the relationship in s.170LI, and the
relationship in the definition of “industrial dispute” in s.4, is similar but
not identical.  However, the following extract from a decision of
Richards C on 22 September 20045 supports the view that there is no
distinction of substance to be made in relation to the implications of
Electrolux for agreements made pursuant to Division 2 or Division 3 of
the Act:

“[11] In the decision in Electrolux, the High Court stated as
follows:

“Division 3 (ss170LN-170LS) of Pt VIB is headed "Making
agreements about industrial disputes and industrial
situations.”  The provisions of Div 3 are not of central
importance for present purposes but in argument were
compared.”6

                                                
5 Application by Belyando Shire Council and Others for the Certification of an Agreement,
Richards C, 22 September 2004, PR952089
6 Electrolux, PN134
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[12] Notwithstanding the fact that Division 3 was not of
“central importance”, its terms appear to have been argued
before the Court by way of a comparison with Division 2 of Part
VIB of the Act, which lead to the following finding:

“The phrase "about matters pertaining to the relationship"
appears not only in s170LI and with respect to Div 2
agreements.  The provisions respecting Div 3 agreements
(in particular s170LN) draw in the definition of "industrial
dispute" in s4(1).  This still contains the phrase "about
matters pertaining to the relationship between employers
and employees".  The inference that, in this respect, Div 2
and Div 3 share a basic precept is very strong, and the
weight of authority construing the definition of industrial
dispute is considerable.  The field of industrial relations
legislation in Australia is not one where the Parliament
may readily be taken to have legislated without
awareness of the interpretation placed by this Court on
pivotal definitions.  Nor can it be said that to apply to the
terms of Div 2 (and Div 3) the reasoning in Portus and
Alcan is merely to perpetuate an erroneous
construction.”7

[13] On the basis of the above discussion, the Commission is
satisfied that it is unlikely that there is any distinction of
substance to be made in relation to the implications of the High
Court’s decision for an agreement made pursuant to Division 2
or Division 3 of the Act, even though that implication arises by
way of s.170LI in relation to agreements made pursuant to
Division 2 of Part VIB of the Act and the definition of industrial
action by way of s.4(1) of the Act in relation to agreements made
pursuant to Division 3 agreements.”

14. The following extract from Electrolux also adds weight to the view that
there is no distinction of substance between the relationship described
in s.170LI of the Act and the relationship described in the definition of
“industrial dispute” in s.4 of the Act.

“These provisions give rise to the inference that Div 2 and Div 3
agreements have a common element, namely, that for such an
agreement to be certifiable, it must be about matters pertaining
to the requisite relationship or to ‘the relationship between
employers and employees’ in their capacity as such.”8

                                                
7 Electrolux, PN162
8 Electrolux, PN81
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4 Principles which can be Drawn from the High
Court’s Electrolux, Portus and Alcan Decisions

15. In Electrolux, the High Court strongly affirmed its earlier decisions in
the Portus9 and Alcan10 cases.

16. The following eight Principles, relating to the nature of the relationship
referred to in s.170LI of the Act, can be drawn from the High Court’s
Electrolux, Portus and Alcan decisions.  For a certified agreement
provision to meet the requirements of s.170LI, it:

17. Principle One: Must affect employers and employees in their
capacity as such

Principle One is supported by the following extracts from Electrolux:

“The established principle11 however, is that, in the context with
which this legislation is concerned, it is matters which affect
employers and employees in their capacity as such that ‘pertain
to the relations of employers and employees’
paragraph 9) (Emphasis added)

“The cases emphasise that ‘matters pertaining’ to the relations
of employers and employees must pertain to the relations of
employees as such and employers as such, that is, employees
in their capacity as employees and employers in their capacity
as employers.”  (McHugh J paragraph 60)

“…. for such an agreement to be certifiable, it must be about
matters pertaining to the requisite relationship or to ‘the
relationship between employers and employees’ in their capacity

  (McHugh J, paragraph 81)

“Their Honours in Alcan referred to two matters telling against
reconsideration of Portus as follows:

“The first is that the principle12 on which it proceeds,
namely, that for a matter to ‘pertain to the relations of
employers and employees’ it must affect them in their
capacity as such, has been accepted as correct in a
number of subsequent cases, with no question ever
arising as to whether the principle was correctly applied in
the case. The second is that Parliament re-enacted, in

                                                
9 The Queen against Portus and Another; Ex parte Australia and New Zealand Banking Group
Limited and Others (1972) 127 CLR 353
10 Re Alcan Australia Limited and Others; Ex parte FIMEE (1994) 181 CLR 96
11 In this extract, the High Court describes this required element of the employment
relationship as a “principle”.
12 Once again, the High Court describes this required element as a “principle”.
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s.4(1) of the [1988] Act, words which are almost identical
with those considered in R v Portus.”
(Gummow, Hayne and Heydon JJ, paragraph 161)
(Emphasis added)

18. Principle Two: Must have a sufficient direct effect on the
employment relationship

Principle Two is supported by the following extract from Electrolux:

“The test of sufficient direct effect on the employment
relationship remains the key to the statutory limitation in section
170LI.”  (McHugh J, paragraph 89)

19. Principle Three: Must not have only an indirect, consequential
or remote effect on the employment
relationship

Principle Three is supported by the following extract from Electrolux:

“The Court approves statements in R v Kelly; Ex parte State of
Victoria, to the effect that ‘the relations of employers and
employees’ refers to the industrial relationship and not to
matters having an indirect, consequential and remote effect on
that relationship.  The actual decision in Portus, approved and
applied in Alcan, was that for an employer to collect money from
employees and remit such money to a third party on behalf of
the employees had an insufficient connection with the industrial
relationship to fall within the statutory description.”  (Gleeson CJ,
paragraph 10)

20. Principle Four: Must concern either of the two aspects with
which the relations of employers and
employees are concerned, namely the
performance of work by the employee or the
receipt of reward for that work from the
employer

Principle Four is supported by the following extract from Electrolux:

“Stephen J said that a dispute about an ‘industrial matter’ must
‘concern either of the broad aspects with which the relations of
employers and employees are concerned, namely the
performance of work by the employee and the receipt of reward
for that work from the employer”. (McHugh J, paragraph 70 with
reference to Portus)

21. Principle Five: Must not be of an academic, political, social or
managerial nature

Principle Five is supported by the following extracts from Electrolux:
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“This Court has consistently held that the rejection of demands
of an academic, political, social or managerial nature does not
create a dispute about matters pertaining to the relationship
between employer and employee.” (McHugh J, paragraph 60)

“The conclusion that I have reached is consistent with other
cases in which the Court has held that the rejection of demands
of an academic, political, social or managerial nature will not
generate an industrial dispute capable of being settled by the
making of an award”.  (Callinan J, paragraph 245)

22. Principle Six: Must not strengthen the position of a union,
without other factors of importance being
present

Principle Six is supported by the following extracts from Electrolux:

“It concluded that a dispute about the deduction of union fees
pertained to ‘a relationship involving employees as union
members and not at all as employees’.  The Court said that a
claim directed to strengthening the position of a union or union
members is not, without more, a matter pertaining to the
employment relationship involving employers, as such, and
employees, as such.” (McHugh J, paragraph 61 with reference
to Alcan)

“His Honour also noted that, notwithstanding the important
functions that unions have, this did not support ‘a conclusion that
anything which serves to benefit one of them and to give it
additional strength, by increasing its financial stability or
otherwise, is to be regarded as an industrial dispute within the
meaning of the [Conciliation and Arbitration Act].’” (McHugh J,
paragraph 69 with reference to Portus. Callinan J also cited this
same extract from Portus at paragraph 233)

“Third, the claim appears to be directed to strengthening the
position of the Unions at Electrolux’s workplace, but this, without
more, does not make such a clause a matter pertaining to the
requisite relationship”. (McHugh J, paragraph 82)

23. Principle Seven: Must not pertain to the relationship of
employees as union members or non-union
members, rather than as employees

Principle Seven is supported by the following extracts from Electrolux:

“Second, even is a broad view is taken of the requisite
relationship and matters pertaining to that relationship, the
bargaining agent’s fee clause appears to relate to the
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relationship between the Unions and the non-members to be
employed at Electrolux’s workplace”. (McHugh J, paragraph 82)

“In Alcan, the Court held that a demand made by a union that an
employer deduct union dues from the wages of its employees
and remit the deductions to the union did not pertain to the
relationship between employer and employees.  The Court
emphasised that a dispute as to the deduction of union dues
pertained to a relationship involving ‘employees as union
members and not at all as employees’.”  (Gummow, Hayne and
Heydon JJ, paragraph 160)

“The term providing for a bargaining fee may appropriately be
described as one which seeks to impose upon an employer an
obligation to act as collecting agent for the union to deduct from
an employee’s remuneration, an involuntary payment to the
union for a “service” which the employee has not sought and
which may be of no benefit to him or her. Such a term pertains
to, because it seeks to impose, an involuntary financial
relationship between a union and a person who is not a member
of it, rather than to a relationship between employer and
employee.” (Callinan J, paragraph 241)

24. Principle Eight: Must be within the sphere of a businessperson
as employer with a person as an employee

Principle Eight is supported by the following extract from the High
Court’s Portus decision:

“R v. Kelly13 insists that something more is requisite than what is
stated in the citations which I have just made. The further matter
is that the matter in dispute must be one within the sphere of the
relations of the businessman as employer with a person as
employee”. (Portus, Menzies J, paragraph 7)

25. In addition to provisions which are consistent with the above Principles,
certified agreements are able to contain “ancillary, incidental and

14

26. The nature of the relationship must be objectively determined.15

27. In Ai Group’s submissions in the KL Ballantyne case16, Ai Group
proposed that the Commission adopt the abovementioned eight
Principles.  In his Decision, Ross VP declined to adopt them and
expressed the view that some of the proposed Principles inaccurately
paraphrased the High Court’s judgments.  With respect to his Honour,

                                                
13 (1950) 81 CLR 64
14 Electrolux, PN104
15 Electrolux, PN241
16 KL Ballantyne & National Union of Workers (Laverton Site) Agreement 2004, PR952656
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Ai Group submits that such a view is not correct.  It is evident from the
extracts set out above that the eight Principles proposed by Ai Group
have been drawn directly from the relevant High Court decisions
without any embellishment.

28. In paragraphs 55 to 58 of his decision in the KL Ballantyne case, Ross
VP used Principle Six as an example to highlight his view that some of
Ai Group’s proposed Principles inaccurately paraphrased the High
Court’s decisions.  He stressed that not all clauses which are directed
to strengthening the position of a union are matters which do not
pertain to the employment relationship.  Ai Group, of course, does not
disagree with this proposition, as is evident from the wording of
proposed Principle Six.  His Honour appears to have overlooked the
significance of the wording “without other factors of importance being

 in the proposed Principle.  This wording captures the same
concept as the words “without more” which are emphasised by Ross
VP in paragraph 57 of his decision.

29. The declaration of Principles by the Commission as part of its decision
in these proceedings would provide significant assistance to
employers, employees, registered organisations and Members of the
Commission in understanding what matters can and cannot be
included within certified agreements.

30. In his decision in the Murray Bridge case, O’Callaghan SDP sets out
some Principles, drawn from the relevant High Court decisions, for
determining whether a provision in a certified agreement pertains to the
employment relationship.  Although less comprehensive, the Principles
stated by O’Callaghan SDP do not conflict with those formulated by
Ai Group.  The following extract from SDP O’Callaghan’s decision is
relevant:

“[31] Consideration of the various High Court determinations
relative to what pertains to relationships between employers and
employees establishes that there is no endorsed or uniform test.
However the Court has held that claims or matters in dispute
must:

• affect employers and employees in their capacities as
such, or in their relations as such,

• not go to academic, political, social or managerial
functions,

• must not be for the principal purpose of strengthening the
position of a union,

• must not be viewed narrowly, and
• may be ancillary to a pertaining matter.

[32] Clearly such a characterisation of a range of High Court
deliberations is neither exhaustive nor conclusive.”
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5 Clause requiring labour hire agencies to pay the
the same wage increase as Schefenacker

31. Clause 17.6 in the Schefenacker Agreement requires that labour hire
agencies pay the same wage increase as Schefenacker Vision
Systems Australia is required to pay in accordance with the provisions
of the agreement.

32. O’Callaghan SDP was correct in finding that this provision does not
pertain to the employment relationship and is not an ancillary,
incidental or machinery provision.

33. The effect of Clause 17.6 was summarised by O’Callaghan SDP as
In practical terms, the clause establishes that for a labour hire

contractor to provide its employees to Schefenacker, these employees
must receive wage increases consistent with the agreement.”17

34. Accordingly, clause 17.6 of the Schefenacker Agreement seeks to
impose a condition on the use of contractors (namely outside labour
hire agencies) in relation to the terms and conditions of employment in
relation to the contractor’s employees.

35. There are obiter comments in R v Commonwealth Industrial Court
Judges; Ex parte Cocks that such restrictions do not pertain to the
relationship between employer and employee.18  Similarly, there are
obiter comments in R v Moore; Ex parte Federated Miscellaneous
Workers Union of Australia that the inclusion of clauses regulating
employees of contractors are at least possible.19  However, the Court
did not form a definitive view.

36. This issue has been the subject of some consideration at a Full Bench
level in the Commission.  Apart from the Full Bench decision in
Unilever,20 it has been consistently held that clauses of this nature do
not pertain to the requisite relationship.

37. In Australian Higher Education Industrial Association v The Federated
Miscellaneous Workers Union of Australia,21 the Full Bench held:

“We are not satisfied that the claims as to the terms and
conditions upon which contracts for the provision of cleaning and
security services are put out to tender are claims about matters
that pertain to the relations between employers in their capacity
as employers and employees.  The letting of contracts and the
terms set for tenderers for contracts for the provisions of

                                                
17 PR952801 at paragraph 32
18 (1968) 121 CLR 313 at 318, 325, 327 and 329
19 (1978) 140 CLR by Gibbs J at 473, Jacobs J (with whom Stephens J agreed) at 478 and
Aickin J (with whom Barwick CJ agreed) at 482
20 PR940027
21 Print M8770
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services currently being performed by employees have effects
that are not “remote” from the employment relationship.  But the
connection between the letting of contracts and the employment
relationship is not direct.  The letting of a contract, and the terms
on which it is let, have only consequential effects upon the
maintenance of the employment relationship.  Indeed the
common effect will be to threaten the security of employment, or
to result in the termination of the employment.  The letting of a
contract for the provision of services normally performed by
employees cannot, as the law stands, be held to be a matter
belonging to or within the sphere of the relation of the employer
as such to an employee as such.  Of course it is possible to
construct a term of employment to establish an obligation on the
employer intended to inhibit an employer’s capacity to use its
liberty to enter into contracts in a way that would result in the
frustration or termination of the employment contract.  In one
sense such a term and its subject matter might be said to be
incidental to the employment relationship.  But on the principles
and authorities to which we have referred, that possibility is too
tenuous a basis for us to conclude that the claim made in this
instance is in isolation from other circumstances of a character
that makes it about a matter that pertains to the relations of
employers and employees in a way that could be made the
subject of an award.  In other words, we do not consider that the
demand by the LHMU for the employer to in effect do what it can
to extend to indirect employees the same terms and conditions
as are sought by direct employees can in itself be the subject
matter of dispute.  In this matter, it is not necessary to vary the
finding of dispute to reflect any such excluded subject matter but
we read the demand and finding as valid only insofar as it
applies to the terms and conditions of the direct employees.”

38. In Australian Liquor Hospitality and Miscellaneous Workers’ Union v
Abergeldie – St Andrew’s Hospital Inc,22 the Full Bench held:

“On analysis, the letter of demand of the ALHMWU (set out and
commented on earlier in this decision), so far as it relates to
contractors, requires that the employer served with it observe
certain terms and conditions with respect to certain persons not
employed by the employer but employed by contractors
engaged by the employer. We note that the employer served
cannot directly comply with this demand as the employees
referred to in it are not those of the employer served. The effect
of clause 69 of the log of claims (also set out and commented on
earlier in this decision ), so far as it relates to contractors, is
similar to the claim in the letter of demand; namely, that the
employer served observe certain terms and conditions of
employment with respect to employees of contractors engaged
by the employer.

                                                
22 Print L4865
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 . . . .
In our view the ALHMWU's claims with respect to contractors in
the appeals before us do not give rise to an "industrial dispute"
under the Act in the terms stated by Senior Deputy President
Riordan in his decision. The subject matter of the alleged
dispute is not, in our view, related to the employer-employee
relationship in the way described in the passage just quoted
from Financial Clinic.”

39. In National Transport Operations Pty Ltd Certified Agreement, the Full
Bench considered an agreement which purported to extend its
operation to contractors engaged by the employer.  The Full Bench
stated:23

“[38] We are not persuaded by Mr Murdoch’s submission that
the contract carrier provisions are justified by the interest
employees of National Transport have about job security and
accordingly an interest in the terms upon which contractors are
engaged.  There is nothing in the contract carrier provisions that
suggest any linkage with the provisions regulating the wages or
conditions of employment of the employees of National
Transport.  The contract carrier provisions are entirely discrete.
The wages appendix for employees is expressed by reference to
six grades and a weekly or cents per kilometre scale.  The rates
for contract carriers, provided for in a separate appendix, are
referable to pay loads and are expressed as daily rates. Each
appendix is entirely separate to the other; they are not
interrelated.  The methodology in calculating wages to be paid to
contract carriers on the one hand and employees on the other is
not similar.  Each is independent of the other.  Nowhere in the
Agreement (or in any evidence or submissions) is there any
suggestion payments to contract carriers or their conditions of
engagement were struck having regard to employees’ pay rates,
conditions of employment or job security or vice-a-versa.

And later:

[44] We have considered the judgments referred to by the
Commissioner.  We do not doubt that, as the Commissioner
observed in paragraph 125, contractor provisions have been
inserted into awards, relying at least in part, on the authority of
Moore’s Case.  We are unable to agree however that it may be
called in aid as authority to justify, in terms of s.170LI, the
contract carrier provisions in the Agreement.  Neither, with
respect to the Commissioner, does Atlas Steels support the
contract carrier provisions being inserted into the Agreement.
Nothing was said in that case about such clauses being
“industrially desirable” or “incidental to matters within the
requisite relationship.”

                                                
23 PR932348
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[45] Are the provisions incidental or ancillary to any other
clause or clauses in the Agreement that do pertain to the
relevant relationship? We are not persuaded they are.  They are
discrete and substantive terms.  They are contained in a specific
part of the Agreement devoted solely to the terms upon which
carriers may be engaged by National Transport and undertake
parcel, taxi truck or courier work.

[46] Finally are the provisions machinery or administrative?
For the same reasons given in the preceding paragraph they
clearly are not.”

40. The Full Bench decisions referred to above have consistently rejected
the argument that the validity of the subject clauses should be
considered from the perspective of the existing employees of the
employer.  That is, the submission often advanced to the effect that the
current employees have a direct industrial interest in the security of
their own employment and that the detrimental impact on the ongoing
employment of such employees brings this matter within the requisite
relationship in a sufficiently direct manner has been eschewed by one
Full Bench decision after another.

41. Accordingly, there is a significant body of Full Bench authority to the
effect that provisions like Clause 17.6 of the Schefenacker Agreement
do not pertain to the employment relationship.  These authorities have
considered and applied the High Court’s rulings in Cocks case and
Moore’s case.

42. This leaves only the Full Bench decision in Unilever which found that
provisions relative to contractors were capable of inclusion within a
certified agreement.  The Bench concluded that such clauses could be
considered as conditions precedent to the supplementation of direct
hire personnel.24  However, the Full Bench’s reasoning in Unilever
must now be considered in light of the High Court’s Electrolux ruling.
On this score alone, it is clear that the Full Bench took into account
irrelevant considerations in reaching its conclusion that such clauses
are capable of inclusion within a certified agreement.

43. For example, the Bench gave weight to the “dynamics in the
negotiation and settlement of the terms of the whole Agreement” in
determining whether or not the relevant provisions pertain to the
employment relationship.  The Bench also gave weight to the so-called
“workplace and business realities” surrounding the operation of these
provisions.  This is revealed by the following important extract from the
Full Bench’s decision:

“[184] The linkage between clause 23, Appendix E, and other
provisions of the Agreement is not difficult to discern.  The
maximisation of labour use flexibility, the retention of some

                                                
24 PR940027 at paragraph 183
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assurance of secure employment and the maintenance of a fair
share of overtime are conspicuous dynamics in the negotiation
and settlement of the terms of the whole Agreement.  It is
puzzling that the factual operation of clause 23 could be
described and characterised as it was in the reasons for the
decision subject to appeal without reference to the material
content of Appendix E, clause 9, or clause 2.  The workplace
and business realities that those provisions grapple with must be
given weight in any balanced assessment of whether provisions
of the kind in issue are about a matter that pertains to the
reference relationship.  Clause 23 and Appendix E are about
such a matter.” (Emphasis added)

44. Following Electrolux, it is now abundantly clear that each and every
clause within a certified agreement must pertain to the employer-
employee relationship (as that phrase has been judicially recognised
and interpreted).  In other words, it is not sufficient that the agreement
as a whole pertains to the relevant relationship in order to satisfy the
requirements of section 170LI of the Act.  Yet the above passage
suggests that the Full Bench was strongly influenced by the terms of
the relevant agreement as a whole.  At the very least, it is not beyond
doubt that the Full Bench’s conclusion about the validity of the subject
clause was informed by an erroneous “global” or “holistic” approach to
the construction of section 170LI.  Further, any reference to “workplace
and business realities” is not supported by High Court authority.

45. In any event, as O’Callaghan SDP pointed out at [43] in his decision,
Clause 17.6 of the Schefenacker Agreement cannot be described as a
“condition precedent” for the use of labour hire personnel.  There is
nothing to prevent the use of labour hire personnel, despite the
instruction required to be given by the employer to the labour hire
agencies under Clause 17.6.

46. In Ballantyne, Ross VP held that a clause imposing conditions on the
use of a contractor in relation to the terms and conditions of
employment for the contractor’s own employees pertained to the
requisite relationship.  His Honour relied upon the Full Bench
conclusion in Unilever.25  However, for the reasons stated above, the
Unilever decision can no longer be regarded as binding, or indeed
persuasive, authority in light of the High Court decision in Electrolux.

47. Ross VP also relied26 upon the decision of the Full Court of the
Supreme Court of South Australia in R v Industrial Commission of
South Australia; Ex parte Master Builders Association.27  However, as
O’Callaghan SDP pointed out in his decision,28 that case was
determined in the context of an industry-wide award rather than a

                                                
25 PR952656 at paragraph 118
26 Ibid at paragraph 119
27 (1981) 26 SASR 535
28 PR952801 at paragraph 45
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single enterprise agreement to which section 170LI applies.  In
addition, the decision is R v Industrial Commission is contrary to the
substantial body of authorities determined at a Full Bench level as
referred to above.

48. O’Callaghan SDP found that Clause 17.6 of the Schefenacker
Agreement could not be characterised as pertaining to the requisite
relationship.  His Honour found the clause requires the employer to
engage with a contractor in a particular commercial manner – namely,
by requiring the employer to instruct its labour hire contracting
companies to grant wage increases consistent with the agreement.
O’Callaghan SDP was therefore unable to conclude that this is other
than a contractual matter.29  This finding is consistent with the High
Court’s Electrolux ruling wherein it was confirmed that matters which
represent a managerial or contractual function do not pertain to the
employer-relationship.30

49. Further, O’Callaghan SDP found that to the extent that Clause 17.6
might be read as establishing an obligation on the employer to ensure
that labour hire contracting companies pay equivalent rates of pay, this
is a matter which only affects Schefenacker employees indirectly and
therefore does not pertain to the employment in a sufficiently direct
manner.

50. His Honour’s conclusion in this regard are directly supported by the Full
Bench authorities outlined above.  To adopt the words of the Full
Bench in Australian Higher Education Industrial Association v The
Federated Miscellaneous Workers Union of Australia, the letting of
contracts (and the terms set for labour hire agencies for the provision of
wage increases to employees of those agencies) may have effects that
are not remote from the employment relationship.  But the connection
between the letting of contracts and the employment relationship is not
direct.  The letting of a contract, and the terms on which it is let
(including terms governing wage increases for employees of the
contracting company) have only consequential effects upon the
maintenance of the employment relationship.

51. The essentially “contractualist” nature of Clause 17.6 is reinforced by a
consideration of the possible enforceability of the provision.  As
O’Callaghan SDP correctly identified,31 if such a provision were the
subject of a controversy on the basis that wage increases accorded to
labour hire contractors were different to those applied to Schefenacker
employees, then the resolution of this matter would revolve around
contractual obligations, not employment obligations.  The issue of
whether a labour hire contractor (not a party to the Schefenacker
Agreement) had followed an instruction issued by Schefenacker is
matter relating to the contractual duties owed by a labour hire

                                                
29 PR952801 at paragraphs 72-74
30 Electrolux PN 60 and 245
31 PR952801 at paragraph 51
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contractor to Schefenacker, and not a matter related to the duties owed
by Schefenacker in its capacity as employer to employees.

52. O’Callaghan SDP also found that Clause 17.6 could not be
appropriately characterised as an ancillary, incidental or machinery
provision.32  Given that Clause 17.6 represents a substantive and
discrete provision, his Honour’s conclusion in this regard is
undoubtedly correct.

53. In two Full Bench decisions,33 it has been suggested that a clause
regulating the use of contractors may be valid if it is capable of being
regarded as incidental to the settlement of an industrial dispute.
However, in both cases, the Full Bench did not form a definitive view on
this issue.  Moreover, the Full Bench in Abergeldie – St Andrew’s
Hospital Inc expressly held that such a clause does not pertain to the
relevant relationship.  In Western Australian Government Railways
Commission, the Full Bench was not required to decide whether the
relevant clause pertained to the relationship or not.

54. In any event, the High Court in Electrolux endorsed the approach
adopted by Merkel J in the original proceedings before the Federal
Court that a provision will only be properly characterised as “ancillary”,
“incidental” or “machinery” where it is relates to a matter pertaining to
the employment relationship and it does not constitute a substantive
matter that is both discrete and significant.34  On any view, it cannot be
said that Clause 17.6 fits this description – the provision is not
“incidental” or “ancillary” to the remainder of Clause 17.

55. In sum, Clause 17.6 of the Schefenacker agreement is not sufficiently
connected with the employment relationship to satisfy the requirements
of section 170LI.  Properly viewed, there is no direct connection
between the clause and the terms and conditions of employees
engaged by Schefenacker.

6 Payroll deduction of union fees clause in the
Schefenacker Agreement

56. Clause 43 of the Schefenacker Agreement states that the company
“will continue to support deductions of union dues through payroll

57. The clause does not pertain to the relationship between an employer
and its employees, nor is it appropriately characterised as an ancillary,
incidental or machinery provision.

                                                
32 PR952801 at paragraph 51
33 Australian Liquor Hospitality and Miscellaneous Workers’ Union v 
Hospital Inc, Print L4865; Western Australian Government Railways Commission v Australian
Municipal, Administrative, Clerical and Services Union, Print P0976
34 For example, Electrolux PN 97 per McHugh J
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58. As stated by Menzies J (with whom Barwick CJ and McTiernan J
agreed) in Portus, the relationship is:

“a financial relationship of debtor and creditor arising from the
earning of salary, not the industrial relationship in which the
salary has been earned and has become payable. What is
sought, in reality, is to make the employer the financial agent of
the employee for the benefit of the association.”35

59. In Portus and Alcan the High Court expressed a clear and
unambiguous view that a claim for an employer to deduct union dues
from its employees’ wages and remit them to the union is not “a matter
pertaining to the relations of employers and employees.”36

60. In Atlas Steels37 a Full Bench of the Commission differentiated
between a claim for the deduction of union fees and a certified
agreement containing a provision requiring that an employer deduct
union fees.  The Full Bench held that even though, in Portus, the High
Court had ruled that a claim for the deduction of a union fee was not a
matter pertaining to the relationship between employers and
employees, it did not follow that a certified agreement provision
requiring the deduction of union fees could not pertain to such
relationship.  The approach of the Full Bench in Atlas Steels conflicts
with Electrolux.  As stated by Gleeson CJ in Electrolux “the introduction
into industrial legislation of the concept of certified agreements does
not create a new context in which it can be said, with any degree of
conviction, that the expression takes on a new or different meaning”38.

61. In Electrolux, the High Court specifically considered the question39 of
whether a claim which does not pertain to the relationship between an
employer and its employees can, notwithstanding this, be the subject of
a certified agreement provision.  The High Court concluded that it
cannot.

62. In the KL Ballantyne case, Ross VP found that a clause dealing with
the deduction of union dues was not a matter pertaining to the
employment relationship.  The following extracts from His Honour’s
decision are relevant:

“[227] I am not persuaded that clause 46 of the Agreement is a
matter which pertains to the relationship between the employer
and employees bound by the Agreement. The High Court’s
judgments in Portus and Alcan are directly on point and should
be followed. If a provision prescribing a bargaining agent’s fee

                                                
35 Portus, (1972) 127 CLR 353 at 357-358 per Menzies J, citing Kelly (1950) 81 CLR 64; see
also at 359
36 Portus, (1972) 127 CLR 353 at 357-358 per Menzies J
37 Re Atlas Steels Metals Distribution Certified Agreement 2001-2003, Full Bench, PR917092
38 Electrolux, [2004] HCA 40, paragraph 11, Gleeson CJ
39 See the Second Question of construction considered by the High Court, for example, as set
out in paragraph 3 of the judgment of Gleeson CJ
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cannot be included in a certified agreement on the basis of the
reasoning in these cases then clearly a provision that the
employer deduct union dues from an employee’s wages and
remit them to the union cannot be included.

[228] Nor does the Full Bench decision in Atlas assist the NUW.
The views expressed in that case with respect to this issue must
be considered in the light of Electrolux and on that basis ought
not be followed”.

63. O’Callaghan SDP was correct in finding that Clause 43 of the
Schefenacker Agreement does not pertain to the relationship between
an employer and its employees and is not an ancillary, incidental or
machinery provision.

7 Salary packaging provisions in the Schefenacker,
Murray Bridge and La Trobe University
Agreements

64. The salary packaging clauses in the Schefenacker, Murray Bridge and
La Trobe University Agreements deal with a matter or matters
pertaining to the relationship of employers and employees within the
meaning of section 170LI of the Act.

65. Accordingly, O’Callaghan SDP was incorrect in finding that Clause 26.0
Schefenacker agreement and Clause 23 –

Salary Sacrifice in the Murray Bridge Agreement do not pertain to the
employment relationship. Further, Whelan C was incorrect in finding
that Clause 19 – Salary Packaging and Clause 64 – Salary Packaging
in the La Trobe University Agreement do not pertain to the employment
relationship.

66. It is well established that the payment of remuneration constitutes a
matter pertaining to the employer-employee relationship. This
proposition stems from the unanimous judgment of the High Court in
Mallinson v Scottish Australian Investment Co. Ltd.40

67. This notion has been reinforced by more modern authorities.  For
example, Stephen J in Portus stated that reward for work performed
“must always pertain to the employer-employee relationship . . . reward
for work performed is . . . of itself, inherently associated with the
relationship of employer and employee and not with some other type of
relationship” 41. This statement was cited with approval by McHugh J in
Electrolux42.

                                                
40 (1920) 28 CLR 66
41 (1972) 127 CLR 353 at 370
42 Electrolux, PN70 and 71
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68. Salary packaging arrangements constitute direct consideration (or
“reward”) for work performed. Such matters are at the core of the
employment relationship.  Indeed, the term “ highlights
that linkage. This is reflected in the Commission’s recent jurisprudence,
contemporary workplace practice and existing (but highly complex) tax
legislation.

69. It is well established that salary packaging arrangements constitute part
of an employee’s remuneration: see, for example, Ardino v Count
Financial Group Limited43; Condon v G James Extrusion Co.44

70. In Rofin Australia Pty Ltd v K J Newton45, a Full Bench of the
Commission held that the term “remuneration” as used in section
170CC(3) of the Act is a broad term including non-pecuniary benefits
as well as cash payments.  The Full Bench went on to say that the term
would include:

“payments made on behalf of and at the direction of the
employee to another person out of moneys otherwise due to that
employee as salary or wages.”

71. The Full Bench gave examples of “salary sacrifice” arrangements
(including the payment of health fund subscriptions and the payment of
education expenses for the employee or the employee’s children) and
said:

“In such cases, generally those payments, although not paid
directly to the employee, would be considered to form part of the
employee’s remuneration.”

72. In Atlas Steels, a Full Bench of the Commission held that a clause in an
agreement is about matters pertaining to the requisite relationship if,
having regard to its form, content and effect, the clause, in its totality,
can properly be characterised as dealing with a matter or matters
pertaining to the employer-employee relationship.46

73. This approach to the proper characterisation of a subject clause
remains valid in light of the High Court’s Electrolux ruling.  See, for
example, the approach to characterisation adopted by McHugh J at
[82].

74. The form and content of the salary packaging clauses in the
Schefenacker, Murray Bridge and La Trobe University Agreements
involve a variety of employee benefits including: the leasing of motor
vehicles, child care fees, superannuation contributions, car parking
fees, educational materials and computers.

                                                
43 (1994) 57 IR 89
44 Print N9963
45 Print P6855
46 PR917092 at [39]
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75. The effect of the salary sacrifice arrangements envisaged in the
Schefenacker, Murray Bridge and La Trobe University Agreements is
that the employee may arrange for a limited portion of their
remuneration to be paid in another form (such as child care fees) which
then provides a taxation benefit to the employee.

76. In essence, therefore, the relevant clauses deal with how, and in what
manner, an employee will be rewarded for work performed.  What is
sought goes no further than allowing the payment, in lieu of cash
salary, of contributions by the employer to certain types of non-
pecuniary benefits, in accordance with relevant laws and guidelines
approved by the Australian Taxation Office which it would be necessary
to meet in order to obtain taxation concessions.

77. Such salary sacrifice schemes have been widely adopted throughout
modern workplaces over the last two decades, mainly due to the tax
effective nature of salary packaging from the perspective of employees.
In addition, salary packaging has become an important tool for
employers in attracting and retaining labour.

78. Salary sacrifice arrangements have also achieved significant legislative
and other regulatory support over the past two decades, especially
through the taxation system.

79. For example, Australian Taxation Office Tax Ruling 2001/1047 sets out
the type of benefits which may be legitimately provided by employers
under salary sacrifice arrangements in order to gain favourable tax
treatment for the benefit of employees.  Importantly, the Ruling
provides that an “effective salary sacrifice arrangement”:

“involves the employee agreeing to receive part of his or her
total amount of remuneration as benefits before the employee
has earned the entitlement to receive that amount as salary or
wages.”

80. The remuneration schemes embodied in the Schefenacker, Murray
Bridge and La Trobe University Agreements satisfy, at least on a prima
facie basis, the guidelines for tax effective salary packaging.  Contrary
to the view which appeared to be formed by O’Callaghan SDP in
Schefenacker at [59]-[60], there is simply no reason to conclude that
such arrangements may not deliver tax effective outcomes for
employees, whether they involve superannuation benefits or some
other type of employee benefit.

81. Both O’Callaghan SDP and Whelan C held that the salary packaging
clauses contained in the Schefenacker, Murray Bridge and La Trobe

                                                
47 Australian Taxation Office, Taxation Ruling “Income Tax: fringe benefits tax and
superannuation guarantee: salary sacrifice arrangements” TR 2001/10
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University Agreements did not pertain to the relevant employment
relationship.

82. O’Callaghan SDP and Whelan C concluded that while salary sacrifice
arrangements involving an employee’s superannuation were properly
described as a matter pertaining to the employment relationship (by
reference to Portus and Re Manufacturing Grocers’ Employees
Federation of Australia; Ex parte Australian Chamber of
Manufactures48), salary sacrifice clauses involving other benefits fell
foul of the decisions in Portus and Re Alcan.

83. Relying upon Portus and Re Alcan, the decisions of O’Callaghan SDP
and Whelan C regarded the inclusion of a third party (as a participant
or “payee” in the relevant salary sacrifice scheme) as inconsistent with
the existence of the employer-employee relationship.  This is revealed,
for example, in the following passage from Whelan C’s decision:

Clearly remuneration can be comprised of cash as well as
non-cash benefits. Awards make provision for such benefits as
do agreements. With salary sacrifice or salary packaging
arrangements however we are not talking of additional non-cash
benefits provided by the employer, over and above salary and
wages, but of diverting money which would otherwise be paid to
the employee as wages or salary to a third party. I fail to see
how this differs in substance from the payment ‘from wages’ of
amounts to third parties.”

84. Ai Group submits that the reasoning adopted by O’Callaghan SDP and
Whelan C is flawed because it rests on a fundamental misconception
about the character of the third party, and the capacity in which it
receives the salary sacrificed for benefit of the employee.

85. The authorities establish that the payment of moneys to a third party
made on behalf of an employee by an employer, such as the payment
to the trustee of a superannuation fund, is not inconsistent with the
payment pertaining to the employer-employee relationship.  But the
character of that third party must sustain the connection between, or be
within, the employer and employee relationship to which the payment
applies: see Transfield Pty Ltd v AFMEPKIU49 at [55]-[58] per Munro J.

86. The following passages from the High Court’s decision in
Manufacturing Grocers are apposite:

“[22] It may be observed generally that superannuation
benefits are commonly regarded as being an aspect of the terms
and conditions of employment, being in many circumstances in
the interests of both employer and employee . . . As a matter of
common understanding, entitlement to participate in a

                                                
48 (1986) 160 CLR 341
49 PR908287
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superannuation scheme and the means by which that scheme is
to be funded are matters which pertain to the relations of
employers and employees . . .

[24] . . . It is obvious that the relationship between an
employer and the trustee of a superannuation fund is not that of
an employer and employee, but that is hardly to the point.  As
the decision in Reg v Portus; Ex parte ANZ Banking Group Ltd
shows, the identity of the payee is ordinarily not of significance
in determining whether payments made by an employer to a
person other than his employee constitute an industrial matter.
But the opposite is the case where the payments are to a
superannuation fund, because the character of the payee and
the capacity in which he receives the payments provides the
very connexion with the relationship between the employer and
employee which is necessary if those payments are to be an
industrial matter. Because the payments are to a
superannuation fund, they form, to use the words of Menzies J,
an incident of the employment.  Nor can it be said that the
payments contemplated by the claims in the present case will be
made by the employer as the agent for the employee.  There is
no reason why those payments should be seen in any other way
that an contribution by an employer to a fund for the benefit of
an employee.  No doubt the payments represent money earned
in an industrial relationship, but they do not represent money to
which an employee is himself presently entitled.  They must be
regarded as having been made to the fund by the employer in
his capacity as employer and not as an agent acting on behalf of
an employee.” (Emphasis added)

87. These passages were adopted by the majority judgment in Re Finance
Sector Union; Ex parte Financial Clinic.50. The last passage containing
the words emphasised was adopted and applied by the minority
judgment in that case. Again, the passages were adopted by the High
Court in the Shell Superannuation Case51.  Both passages are
consistent with the reasoning of the unanimous decision in Re Alcan.

88. As Munro J pointed out in Transfield at [56], these authorities give
weight to considerations linking the identity of the payee with an
incident of the employee’s employment, and with the existence of a
common understanding of superannuation as a condition of
employment in practice.

89. Under the salary packaging clauses, the payments are to be made by
the employer to third parties at the direction of the employee.  These
employer contributions are made for the benefit of the employee.
Moreover, the benefits resulting from these contributions to the payee
are directly connected with rewards for service.

                                                
50 (1993) 178 CLR 352 at 363
51 (1992) 174 CLR 345
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90. This proposition can be tested by a consideration of an employer’s
failure to make such contributions (for example, a failure to make lease
payments on a motor vehicle). In such circumstances, an employee
would be entitled to seek the recovery of those contributions against
the employer as unpaid wages for work performed.  In other words,
failure to pay the prescribed sum to the prescribed payee means that
the employer has failed to discharge its obligation to pay wages and
that the employee is deprived of a benefit arising out of his or her
employment.

91. This situation can be contrasted with the failure by an employer to pay
union dues. In such circumstances, the failure of the employer to
deduct and remit the fees to the union will not automatically constitute a
failure by the employer to discharge the obligation to pay wages for
services performed. An employer may pay an employee’s wages in full,
but nevertheless fail to make deductions and payments from the
employee’s wages to the union.  This is illustrative of the relationship of
“debtor/creditor” created between employee and union arising from the
payment of union dues, and is to be contrasted with the employer-
employee relationship in which the salary has been earned by the
employee and become payable by the employer: Portus and Re Alcan.

92. The distinction between salary packaging and payment of union dues is
reinforced by a consideration of the nature and timing of the payments.
The payment of union dues on behalf of an employee involves the
employer deducting union fees from wages already earned by an
employee and remitting the fees so deducted to the union.  By contrast,
salary sacrifice contributions are made in lieu of cash payments for
work performed.  There is no deduction made by an employer after
wages have been earned.  The contributions made by an employer
form part of the employee’s actual remuneration for work performed.

93. Salary packaging contributions made by an employer for the benefit of
an employee fit squarely within the principle stated in Manufacturing
Grocers – namely, payments made by the employer which constitute
consideration for work performed and thus bear a direct connection
with an incident of the employee’s employment.  The fact that the
salary sacrifice contributions are made to a third party does not detract
from the force of this proposition.  As Munro J stated in Transfield at
[69]:

“Salary sacrifice arrangements are rewards for service.  The
term ‘salary sacrifice’ connotes that connection.  In such salary
packaging arrangements, the identity of the payee of the salary
sacrificed for the benefit of the employee is relatively
secondary.”

94. His Honour drew at [69] a distinction between salary packaging
arrangements and other arrangements (in that case, payments made
by an employer to a union-sponsored trust fund) which make:
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“the identity of the payee a primary point of demand.  It thereby
obscures connections of the benefits resulting from contributions
to it, with rewards for service, or with the employment
relationship.”

95. In the case of the salary packaging clauses, the identity of the payee
does not “obscure” the connection between the benefits resulting from
the contributions to it and rewards for service.  Rather, the identity of
the payee is an element in the right of the employee and the
corresponding obligation of the employer: only by payment of the
prescribed sum to the prescribed payee can the employer discharge
the obligation and only by that payment does the employee acquire the
benefit which “is to arise out of the employment of the employee by the
employer”: see Brennan J in Shell at [4].

96. The “relatively secondary” character of the payee is reinforced by the
common understanding of salary packaging arrangements as a
condition of employment in practice: see Manufacturing Grocers at 357.
As a matter of common understanding, salary sacrifice arrangements
(and the means by which those arrangements are to be funded) are
matters pertaining to the employment relationship.

97. Since Portus, new notions about universal superannuation and about
salary sacrifice must be taken into account in establishing the limits of
matters that pertain to the relevant relationship.  This has been
explicitly recognised in Manufacturing Grocers (and the subsequent
High Court decisions referred to above) as being consistent with the
earlier reasoning in Portus.

98. The opening of industrial reward systems, such as superannuation
schemes and salary sacrifice schemes, over the past two decades
operates to expand what may properly be characterised within the
relationship of employers and employees.  There is nothing novel or
adventurous about this approach – it is entirely consistent with the High

Manufacturing Grocers, Financial Clinic and Shell.

99. Following the principle laid down in Manufacturing Grocers, the
Commission is entitled to take judicial notice of the contemporary
acceptance of the employer’s obligation to pay to a multiplicity of
employees under salary packaging arrangements.  This acceptance
now prevails throughout the economy.

100. The Commission is also entitled to take judicial notice of the fact that,
like superannuation schemes, salary packaging arrangements are in
most, if not all, circumstances in the interests of both employer and
employee.  Salary sacrifice mechanisms constitute mutually beneficial
arrangements within the sphere of actual industrial relationships by
maximising rewards for employees and assisting employers to
attract/retain labour.
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101. In sum, the salary packaging clauses go to the very heart of the
employment relationship, being clauses dealing with the manner in
which the employer’s obligation to pay wages earned by the employee
in the employment relationship is to be discharged.  Alternatively, the
clauses can be comfortably characterised as incidental to the mode of
payment of remuneration.

8 Other provisions held to not pertain to the
employment relationship in the Schefenacker and
Murray Bridge decisions

102. In addition to the provisions dealt with in Sections 5, 6 and 7 above, the
following provisions were held by O’Callaghan SDP to not pertain to the
employment relationship and not be ancillary, incidental or machinery:

• Schefenacker Agreement

Clause 38 – Shop steward training leave
Subclause 46.1 – Right of entry of union officials

• Murray Bridge Agreement

Clause 29 – Recognition of worksite representatives

103. Ai Group leaves the issue of whether or not the above three provisions
pertain to the employment relationship (or are ancillary, incidental or
machinery provisions) to the determination of the Commission.

104. However, in assessing whether or not the provisions pertain to the
employment relationship, the eight Principles set out in Section 4 above
should be applied.  A provision should only be held to pertain to the
employment relationship if it complies with all eight Principles.

105. In addition, the sections set out below reinforce the importance of a
relatively narrow interpretation being applied to the terms “ancillary”,

Ancillary, incidental and machinery provisions

106. The ability for certified agreements to include ancillary, incidental and
machinery provisions (which are not in themselves “substantive”
provisions) was recognised by McHugh J in Electrolux as follows:

“Thus, Merkel J distinguished between ancillary, incidental or
machinery provisions in an agreement - which for the purposes
of certification need only relate to a matter pertaining to the
employment relationship - and a substantive matter that is both
discrete and significant - which must pertain to the employment
relationship.  Such an approach is consistent with the decision of
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this Court in Shell [(1992) 174 CLR 345 at 359. Shell concerned
a machinery provision in a claim, rather than a term of
agreement.] and an obiter statement of Stephen J in Portus
[(1972) 127 CLR 353 at 372] about an ancillary aspect of the
claim.”52

107. The permissibility of ancillary, incidental or machinery provisions within
certified agreements must not be used as a mechanism for
circumventing the intent of Parliament or the effect of the High Court
authorities.  To protect against such circumvention, the terms
“ancillary”, “incidental” and “machinery” should be given a relatively
narrow interpretation.

108. The need to give the terms “ancillary”, “incidental” and “machinery” a
relatively narrow interpretation so as to preserve the intent of s.170LI of
the Act, was recognised by the Full Bench in Atlas Steels53. The
following extract from the decision is relevant:

“[23] For all of these reasons we do not accept the proposition
that s.170LI(1) should be construed to permit an application to
be made to certify an agreement which contains provisions
about matters which do not pertain to the relationship between
the employer and employees.  Deputy President Ives was
therefore correct to conclude that an agreement to which
s.170LI(1) applies which contains a provision about a matter
which does not pertain to the relationship is not one which is
capable of certification.  It should be acknowledged, of course,
that an agreement may contain provisions, which although not
themselves about matters which pertain, are nevertheless
incidental to matters which do.  We have in mind provisions
which are merely machinery or administrative in character.”
Emphasis added.

109. The terms “ancillary”, “incidental” and “machinery” should not be
interpreted to include “discrete and substantive” terms: see Re.
National Transport Operations Pty Ltd Certified Agreement54 at [45]
and [46].

110. The term “machinery provision” was used in the Award Simplification
Decision to refer to a narrow range of structural clauses such as: title,
arrangement, definitions and commencement date55, and not
substantive clauses.

Aspirational provisions and provisions which are “so trivial”

                                                
52 Electrolux, PN97
53 Re Atlas Steels Metals Distribution Certified Agreement 2001-2003, PR917092
54 PR 932348
55 Print P7500, Attachment D, p.69
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111. In the KL Ballantyne case, Ross VP introduced a further category of
provisions which he said may be permissible in certified agreements,
those being provisions which “are merely aspirational in nature”56.  With
respect to his Honour, Ai Group submits that the inclusion of provisions
in agreements on the basis of whether or not they are “aspirational in
nature” is inconsistent with Electrolux and inconsistent with s.170LI of
the Act.  The risk of His Honour’s concept of “aspirational provisions”
being used to circumvent the intent of the Parliament and the effect of
the High Court’s Electrolux decision is significant.  If a provision is not a
matter which pertains to the employment relationship or is not ancillary,
incidental or machinery to such a matter, the provision must not be
included in a certified agreement.

112. O’Callaghan SDP considered Ross VP’s concept of an aspirational
provision” and the related, but potentially much narrower concept of a
provision which is “so trivial that it should be disregarded as

57 (as referred to by Gleeson CJ in Electrolux) at
paragraphs 33 to 35 of the Schefenacker decision.

                                                
56 KL Ballantyne, PN48
57 Electrolux, Gleeson CJ, PN17 as cited by VP Ross in KL Ballantyne, PN48


